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1
MATTERS ARISING
The Board welcomed Miranda Dodd, the recently appointed Head of the AMU, to the meeting.  .

2
LICENCE UPDATE 
The Board had submitted a detailed critique of the licence proposals during public consultation [PAF(09) 15-  Formal Consultation Summary for PAB] and the Chairman had written to AMU following the last meeting to  ask how Royal Mail reconciled   the proposed restrictions on use in the 2007 licence and in the 2009 licence  [PAF(09) 12 Bureau Letter 020209]   The Board  were not convinced that adequate protection for the Royal Mail IPR in PAF couldn’t be achieved by a non-compete clause in the licence.  Three requirements illustrated the issues: (a) the admin burdens arising from the end user certificate and other certification; (b) the seeming prevention of data infill and market research activity; (c) t if PAF comprised more than 70% of a database   that use would be contrary to the licence conditions.  

Royal Mail tabled 3 documents [REFERENCE PAF(09) 11,13,14,]covering their summary of the public consultation and proposed responses, their proposed reactions to the Board’s submission during public consultation and their lawyer’s responses to questions about compliance with Clause 22 of the postal licence held by Royal Mail.  Introducing the discussion, Mick Martin explained that Royal Mail’s purpose was to protect itself from competitors using Royal Mail data to produce a competitive data set without paying the costs of maintenance and quality control for the data.  It had no wish to curtail competition per se or to restrict the use of PAF in innovative ways and for direct marketing.   In the light of market reactions the requirement for a certificate would be dropped.  Legal advice had been driven by an assumption that a non-compete clause would be hard to defend in Court and would play badly in presentational terms.  Both concerns had some validity but lawyers would now be instructed to find a more sophisticated expression of a non-compete restriction.  Royal Mail expected to be able to have a revised licence on these lines in time for the April deadline but if this were to prove impossible there were four options: 
1. Publish in September allowing a period of grace for implementation
2. September deadline with no period of grace

3. Launch September and then leave a period of time to April 2010 for companies to migrate to new licence

4. Delay implementation until April 2010

In discussion the following main points were made:

(a)
The timescale for the revised licence was highly ambitious in itself and the more so because AMU knowledge of the uses to which PAF is put was inevitably indirect.  The Board wished to see the benefits of the new licence realized as soon as possible but had doubts whether the disbenefits could be minimized and a licence in simple language could be produced in the time envisaged.
(b)
The effects of the Bill to bring private money into Royal Mail were uncertain but the implications for folding Postcomm into Ofcom could bring an element of planning blight which would be unhelpful to the market.  The worst outcome would be change in dribs and drabs with licensees having to adjust frequently to new terms.  In any event, a reasonable transition period for implementation was essential after  the generic licence had been frozen in its legal form.  Opinions varied on what might be a reasonable period between 3 to 5 months.
(c)
The End User licence was hard to understand and might benefit from examination by the Plain English Campaign.  A pragmatic approach to the protection of IPR would help, recognizing the right of Royal Mail to collect appropriate fees for IPR use.  
(d)
The revised internal/external pricing regimes could only be an educated estimate given the lack of data about internal users.  Hence an adjustment mechanism would be needed if the pricing turned out to be too optimistic or pessimistic.  

(e)
The generic licence should drive the other licenses such as the area licence and Postzon.  In the latter case publication of the draft licence for consultation was envisaged at the end of March.  

(f)
As the changes envisaged were about how the principles of the licence were translated into legal form it was not envisaged that there would be a further public consultation about the generic licence.

(g)
In view of the effects of the market on SMEs in particular it was likely that issues of non-repayment or credit for licence fees paid in advance when a user was declared bankrupt would become material.  

(h) 
AMU asked for feedback from the Board on the external/internal per click pricing and what clarification was needed for Government Licencing

The CHAIRMAN, summing up the discussion, said that the Board was encouraged by Royal Mail’s willingness to be pragmatic in their arrangements to protect IPR and to reduce the administrative burdens; but the proof would be in the execution of the intentions.  The Board was keen to realize the benefits of the new licence regime for the market and to that end would offer what assistance it could through the Working Party on the Licence Revision to expedite a final licence in legal form.  Protection of Royal Mail IPR should stay this side of exploitation of market position and should focus on a fair price for using the data more than on prohibition of use.  The timescale for release of a fully formed legal licence in April now seemed optimistic but in whatever proposals were made to adjust to this situation a transition period of about 5 months should be allowed to licensees.  Discussion had centred on the three deal-breaking objections outlined in his letter of 2 February but the comments sent to Royal Mail on 24 December were also important and the Working Group would review the AMU response tabled during the meeting as quickly as possible.  The Board would keep the effects of the recession under review and gave notice that in its view Royal Mail should look again at its current refusal to repay or credit licence fees paid in advance by solutions providers when an end user was declared bankrupt.
The Board took note with approval of the Chairman’s summing up.

3
EFFECT OF THE RECESSION ON THE PAF MARKET

The Chairman asked Board members for views on how the recession was effecting companies across the sector.  Comments should be emailed to him in confidence.

4
NEXT MEETING

The next meeting for the PAF Board would be 26th March as originally planned.  It was felt that due to the ongoing licence discussions this meeting was still very much required.
.
 [END]

